
Think back to the cases you have lost.
How many of those would you have

won had the jurors truly based their
decisions on a preponderance of the evi-
dence?  Preponderance is one of the
strongest parts of your case, but for it to
be effective, you must use it correctly.

Most attorneys (not you, of course)
talk to jurors about preponderance in
voir dire and in opening, but then fail to
mention it again until closing.  By this
time, jurors have forgotten what prepon-
derance means or how or when it
applies.  Jurors have thus heard the
entire case and weighed all the evidence
based on a much higher standard similar
to “beyond reasonable doubt” because
that’s a standard they are more familiar
with.  People do not generally make
important decisions in life based on a
51% “more likely than not” decision
point.  It is counter-intuitive for them to
make a decision on someone’s future
based on a standard that requires they
believe you are only slightly more right
than wrong.  Without constant reminder
of preponderance and how or when it
applies, jurors are going to judge your
case on the wrong standard of proof.
Reminding jurors of preponderance at
the end of trial during closing is not

enough.  The human brain cannot think
backwards.  It is impossible.  If I gave
you the book Goldilocks and the Three
Bears, told you to read it, and then
asked you at the end how many times
the author typed out Goldilocks’ name,
you would have no idea.  You would
have just read the entire story, but you
did not know what you were looking
for.  If I told you before you read the
book that I was going to ask you how
many times the author wrote
“Goldilocks,” you would be able to pro-
vide a correct answer.  Jurors are no dif-
ferent.  They cannot go back through the
entire case mentally and re-evaluate the
evidence based on a different standard.
When you explain it in voir dire and
opening, most jurors forget it or pay no
attention.  It needs to be a primary
theme in your case so that jurors view
the evidence through a preponderance
lens from beginning to end.

Preponderance applies to every
aspect of your case – including dam-
ages.  Throughout trial, remind jurors of
the standard “more likely right than
wrong” and show them with your hands
(place one hand about an inch above the
other and show that you are weighing
something).  Do not, however, limit

yourself to preponderance.  Tell the
jurors that you intend to show much
more than more likely right than wrong,
but in the end, that is all you are
required to show.  

So how does this work?  Start in voir
dire.  Ask jurors about their problems in
deciding a case based on a 51% stan-
dard:  “Folks, in cases like these, jurors
make their decision on the basis of ‘are
we more likely right than wrong’ (show
them your hands, almost level), just a
little more likely right than wrong.
Some folks think that this (show your
hands again) is not quite fair because it
makes it a little too easy on my side and
a little too hard on the defense.  Some
people feel it is a little unfair because
we do not have to prove anything and
some feel it is okay the way it is.  All I
am asking is, do you think you’re a little
closer to those who say it’s a little unfair
that we don’t have to prove anything or
a little closer to those who think it is
okay?”  Follow up by asking jurors to
tell you more about their answers.  

In opening, use preponderance when
explaining to what each witness will tes-
tify.  For example, “Dr. X will be here
and he will explain that because of X, Y
and Z, he believes A, B and C.  He will
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testify that he is more likely right than
wrong and beyond that, he’s sure.”
Every time you say “more likely right
than wrong,” place your hands, palms
up, close together and almost level to
one another.  Whenever you say “and
beyond that, he is sure,” place one hand
much higher than the other to show you
are weighing one item that is much
heavier than the other is.

When you talk to witnesses, say
“Mrs. X, when you say the light was
red, are you more likely right than
wrong or more likely wrong than right?
And beyond that, are you sure?”
Remember to use your hands to demon-
strate.  Do this with every witness with
every key point.  In closing, arm them
to fight for you based on preponderance.
Tell them, “So folks, if over the course
of deliberations, someone says they’re
just not sure of A, B, or C, remind them
that we only have to show slightly more
right than wrong.”  Again, use your
hands to show the slight deviation in
weight of the evidence.  

Preponderance is a foreign concept to
jurors.  Do not trust them to be able to
apply it to your case if you only men-
tion it in voir dire or opening and then
dismiss it until closing.  If you make
“more likely right than wrong” a major
theme for every aspect of your case, you
can turn a weak case into a winner sim-
ply by effectively lowering the standard.
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