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One of the jobs the court expects jurors to do is deter-
mine the fault of each party in the lawsuit and then to

assess damages incurred by the plaintiff.  Attorneys are
often surprised and confused about the verdicts that jurors
return.  Part of this confusion is because jurors themselves
are often confused about how to attribute fault to parties
and how to assess damages.  Legally, they should consider
these categories independently.  Allocation of fault is not
supposed to depend on the seriousness of the accident,
whereas the severity of the injury should affect damages.
Further, within the category of damages, non-economic
damages, such as punitive damages and pain and suffering,
should be calculated by considering factors very different
from those considered in calculating economic damages.
There is concern, however, that jurors do not consider these
categories separately.  There are various mechanisms that
operate in the decision-making process, which can explain
these spillover effects from one category to another. 

While the law expects that jurors can assign fault to a
party without considering the severity of the injury (which
the jury may consider only in calculating damages), the
decision-making process is not as clean.  Jurors are not
always able to keep these categories separate since they are
so logically and emotionally connected.  When the victim is
more seriously injured, jurors are more apt to attribute
greater fault to the victim.  This seems counterintuitive as
we might normally expect the jury to find the defendant
more at fault the more serious the consequences.  However,
humans have a tendency to put themselves in the parties’
shoes when trying to decipher facts.  They ask themselves
what they would have done in the situation.  There is a
strong human drive to believe that we could avoid bad con-

sequences because the alternative is to accept that bad and
painful things can happen to us.  Thus, when faced with a
more seriously injured victim, jurors blame the victim for
the accident to preserve their belief that they can avoid
similar injury if faced with a similar situation.  In blaming
the victim, they are able to distance themselves from the
victim and the situation in which the victim has found
him/herself.  

Aside from having troubles separating out the concepts
of fault and damages, jurors often have trouble keeping
compensatory damages separate from punitive damages.
People pursue goals through multiple pathways; if one
pathway is blocked, people may use another pathway to
reach the same ultimate goal.  Thus, if jurors are unable to
meet their compensation goals through one category, they
may take another pathway to do so.  For example, when
jurors are motivated to punish a defendant but the court
does not give the jurors an option of awarding punitive
damages, they may inflate the compensatory damages
award to account for the inability to otherwise punish and
deter bad behavior.  This inflation is most likely to show up
in the pain and suffering portion of compensatory damages
because the economic portion of compensatory damages is
more constrained by guidelines and actual figures.  Simi-
larly, jurors may use punitive damages to compensate
needy and worthy plaintiffs further when they feel that the
economic damages do not cover all the suffering or when
other jury members argue to keep compensatory damages
lower than desired.  Thus, jurors often take a more holistic
approach, seeking to compensate the injured party through
a total award rather than worrying about calculating various
types of damages according to their individual purposes. 
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language after discarding the facts that would only compli-
cate the story and confuse or bore the jurors.  To be good
trial lawyers we must be good storytellers.  To be good sto-
rytellers, we must be honest and credible and know how to
tell a story.

1 Torrey v. The Coleman Company, USDC CO, No. 07-CV-00528-RPM

(consolidated with 07-CV-00529). Co-counsel: Mark Stageberg of Min-
netonka, MN and Debbie Taussig of Boulder.
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The law presumes that jurors can neatly categorize 
evidence as required by the laws, but rules do not easily
confine human behavior and thought processes.  Jurors 
subconsciously nullify, often without intent.  Keeping these
principles and human intelligence in mind, you prepare
your case based on human principles rather than 
legal rules.

FUNDAMENTALS OF LEGAL PRACTICES | Hoffman


